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Court of Appeals of the District of Columbia. 


No. 2914. 

James O’Donnell, Appellant, 
vs. 

Beechnut Packing Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 
vs. 

Beechnut Packing Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

^ Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of \\ ashington, in said District, at the times 
hereinafer mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


l Declaration. 

Filed April 10, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 
vs. 

Beechnut Packing Company, a Corporation, Defendant. 

First Count. 

Tli® plaintiff, James 0 Donnell, sues the defendant, the Beechnut 
Packing Company, a corporation, duly incorporated under and by 
virtue of the laws of the State of New York, and doing business and 
having an agent in the City of Washington, District of Columbia 
1—2914a 
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JAMES O'DONNELL VS. 

tor that whereas, the plaintiff at and before the happening of the 
grievances hereinafter mentioned, was and still is, engaged in the 
retail drug business in the City of Washington, District of Colum¬ 
bia; that as such he is proprietor of certain drug stores in said City, 
one at 904 b Street, Northwest, and as such proprietor of said drug 
stores, said plaintiff sells large quantities of drugs, druggists sundries, 
and articles ordinarily sold in drug stores; that among the articles 
ordinarily sold in drug stores is chewing gum, there being a large 
number of different kinds; that plaintiff says that in said store as 
aforesaid he has before, and at the time hereinafter mentioned, sold 
and does now sell, large quantities of chewing gum, to wit, 
- Jen thousand Dollars ($10,000.00) worth per year. 

Plaintiff further says that as proprietor of said drug stores 
aforesaid and as said retail druggist, there is in the District of Co¬ 
lumbia great competition existing among druggists and proprietors 
of drug stores who are engaged in the business similar to that of the 
plaintiff, and that among other things sold in said drug stores is the 
Beechnut chewing gum which is a staple article and an article ordi¬ 
narily sold in drug stores and other stores. 

Plaint ill further says the defendant, a corporation aforesaid, is 
engaged in the City of New York in the manufacture of said Beech¬ 
nut chewing gum, which said Beechnut chewing gum is as stated 
aforesaid, a staple article and is sold generally throughout the United 
States, and all first-class druggists and other stores engaged in selling 
chewing gum, sell the same. 

Plaintiff further says that the said defendant, the said corporation 
aforesaid, has entered into an agreement with most of the jobbers, 
wholesale druggists and the large majority of the retail druggists 
throughout the United States in which said agreement it sells to said 
jobbers, wholesale druggists and retail druggists said Beechnut chew¬ 
ing gum upon the condition that they, the said jobbers, wholesale 
druggists and retail druggists will sell said chewing gum to the pub¬ 
lic at large for a certain fixed price, and said contract price requires 
of the jobbers and wholesale druggists an agreement that they will 
not sell to retail druggists unless they, the retail druggists or other 
dealers, promise and agree to sell the said chewing gum at a fixed 
price to the public, and in the contract to the retailer defend- 
3 ant requires the said retailer to sell said chewing gum at a 
fixed price to the public. 

Plaintiff further says that said agreement aforesaid was, and is 
in restraint of trade, and is null and void in that the attempt to 
limit or restrain the sale of said Beechnut chewing gum in such a 
wav as to prevent and hinder the plaintiff, and prevent him from 
having the said chewing gum in stock aforesaid, in order that he 
might sell the same to the public. 

Plaintiff further says that the said defendant aforesaid on to wit 
the 9th day of December. 1914, and at divers times before and since 
that time has refused to sell to the said plaintiff said chewing gum, 
unless the said plaintiff would enter into the contract as aforesaid. 
Said defendant has refused to permit any jobbers or wholesale drug¬ 
gists to sell to the said plaintiff, and that although Beechnut chew- 
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ing gum is a staple article aforesaid, and should be on sale in the 
several stores of the said plaintiff, said plaintiff is unable to obtain 
same unless he entered into the agreement set out aforesaid and 
agrees with the said company that he as a retailer will sell said Beech- 
nut chewing gum at a price fixed by the said defendant. 

1 lam tiff further says that lie has refused to enter into said com- 
binatmn or contract because same is as aforesaid unlawful and in 
restraint of trade, and by not having said Beechnut chewing gum on 

and t u r d ,, 'T n " fr is < ? < j prived « large number of customers 
. that b\ not having said gum on sale he is unable to fill numer¬ 
ous orders and demands for said gum, which orders and demands 
are made daily upon him, and by reason thereof the said action 
4 oft he said defendant deprives h im not only of said customers 
aforesaid, but further deprives him of ordinary profits which 
he wouhl derive from the sales of said staple article. 

for to> nt ,f lrt ,' Cr ; s “? ! hat he is unaMe to fill orders and demands 
for the aforesaid article by reason of the aforesaid action of defend¬ 
ant. except sometimes he is able to purchase small quantities of said 

chewing gum surreptitiously, and that by reason thereof he is greatly 
injured and damaged. greauj 

Plaintiff further says that as a retailer aforesaid, he believes it 
right and proper to furnish to the public all of the ordinary articles 

but nl'bv r n,!I 7' 8 r . e ~ bie prife afi aame «•" ^ furnished, 
hut that by reasons aforesaid if lie were to purchase said Beechnut 

(honing gum under an agreement with the said defendant he 

would have to sell it at a fixed and settled price when in truth and 

fact lie can sell it at a price less than desired by the defendant and 

1 Pi! T-ir T 7/ make a , awf ' d nnd ordinary profit thereon. 

ilainfiff further says that if lie entered into the agreement of the 
sau defendant aforesaid, he will himself violate the law. Plaintiff 
further says that he has, as stated aforesaid, established a large busi¬ 
ness and that he has been. is. and will compete with those who are re¬ 
tail druggists and engaged in the business of carrying on retail druir 
stores ,,, the City of Washington, but by reason of Sfe a" teaforSd 
he has been, is, and still continues to be greatly injured and damaged 
in his business and property by said defendant, and he says that 
there has accrued to him a right of action and damages' by the 
reason of said acts aforesaid, and plaintiff claims the sum of 
len thousand Dollars (.$10,000.00) and three-fold that 
amount, to wit, Thirty Thousand Dollars ($30,000.00) and costs 
of suit, including a reasonable attorney’s fee. 

\\ he re fore plaintiff brings this suit and claims of the defendant 
the sum of Ten Thousand Dollars ($10,000.00) and three fold that 
amount to wit Thirty Thousand Dollars ($30,000.00) and coststf 
this suit, including a reasonable attorney’s fee. ’ 

Second Count. 

p T ,!- e P 1 “ ntlff > James O’Donnell, sues the defendant, the Beechnut 
Packing Company, a corporation, duly incorporated under and bv 
virtue of the laws of the State of New York, and doing bus,W and 
having an agent ,n the City of Washington, District of Columbia, for 
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that whereas the plaintiff, at and before the happening of the 
grievances hereinafter mentioned, was and still is engaged in the 
retail drug business in the City of Washington, District of Columbia; 
that as such he is proprietor of a certain drug store in said city, one 
904 F Street, Northwest, and as such proprietor of said drug stores 
said plaintiff sells large quantities of drugs, druggists sundries, and 
articles ordinarily sold in drug stores; that among the articles ordi¬ 
narily sold in drug* — is chewing gum, there being a large number 
of different kinds, that plaintiff says that in said store as aforesaid he 
has before and at the time hereinafter mentioned, sold and does iiow t 
sell large quantities of chewing gum, to wit Ten Thousand Dollars 
$10,000.00) worth per year. 

Plaintiff further says that as proprietor of said drug stores afore¬ 
said and as said retail druggist there is in the District of Co- 
0 luinbia great competition existing among druggists and pro¬ 
prietors of drug stores who are engaged in the business similar 
to that of the plaintiff, and that among other things sold in said 
drug stores is the Beechnut chewing gum which is a staple article 
and an article ordinarily sold in drug stores and other stores. 

Plaintiff further says the defendant, a corporation aforesaid, is 
engaged in the City of New York in the manufacture of said Beech¬ 
nut chewing gum, which said Beechnut chewing gum is as stated 
aforesaid, a staple article and is sold generally throughout the 
l nited States, and all first-class druggists and other stores engaged 
in selling chewing gum sell the same. 

I lain tiff further says that the said defendant, the said corporation 
aforesaid, has entered into an agreement with most of the jobbers, 
wholesale druggists and the large majority of the retail druggists 
throughout the L nited States in which said agreement it sells to said 
jobbers, wholesale druggists and retail druggists said Beechnut chew¬ 
ing gum upon the condition that they, the said jobbers, wholesale 
druggists and retail druggists will sell said chewing gum to the pub¬ 
lic at large for a certain fixed price, and said contract price requires 
of the jobbers and wholesale druggists an agreement that they will 
not sell to retail druggists unless they, the retail druggists or other 
dealers promise and agree to sell the" said chewing gum at a fixed 
price to the public, and in the contract to the retailer defendant re¬ 
quires the said retailer to sell said chewing gum at a fixed price to 
the public. 

Plaintiff further says that said agreement aforesaid was and 
7 is in restraint of trade, and is null and void in that the at¬ 
tempt to limit or restrain the sale of said Beechnut chewing 
gum in such a way as to prevent and hinder the plaintiff, and pre¬ 
vent him from having the said chewing gum in stock aforesaid, in 
order that he might sell the same to the public. 

Plaintiff further says that said defendant aforesaid, on to wit the 
fifth day of April, 1915, and since that time and before that time 
the said defendant has refused to sell to the said plaintiff the said 
Beechnut chewing gum at a price sold by the said defendant to per¬ 
sons similarly situated as the said plaintiff, but demands an exorbi¬ 
tant and prohibitive price therefor, it being the object of the said 
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defendant to prevent the said plaintiff from purchasing said goods 
of the said plaintiff at a price that he can sell the same at a reason¬ 
able and fair price to the public, the said defendant attempting to 
compel said plaintiff to sell at a fixed price which the said plaintiff 
refuses to do. 

And plaintiff further says that said defendant has refused to per¬ 
mit any jobbers or wholesale druggists to sell to the said plaintiff, 
and that although said Beechnut chewing gum is a staple article 
aforesaid and should he on sale in the several stores of the said plain¬ 
tiff, the said plaintiff is unable to obtain the same unless he entered 
into the agreement set out aforesaid and agrees with the said com¬ 
pany that he as a retailer will sell said Beechnut chewing gum at a 
price fixed by the said defendant. 

Plaintiff further says that he has refused to enter into said com¬ 
bination or contract because same is as aforesaid, unlawful 

8 and in restraint of trade, and by not having said Beechnut 
chewing gum on sale, the said plaintiff is deprived of a large 

number of customers, and that by not having said gum on sale he is 
unable to fill numerous orders and demands for said gum, which 
orders and demands are made daily upon him, and by reason thereof 
the said action of the said defendant deprives him not only of said 
customers aforesaid, but further deprives him of ordinary profits 
which he would derive from the sales of said staple article. 

Plaintiff further says that he is unable to fill orders and demands 
for the aforesaid article by reason of the aforesaid action of defend¬ 
ant. except sometimes he is able to purchase small quantities of said 
chewing gum surreptitiously, and that bv reason thereof he is greatly 
injured and damaged. 

Plaintiff further says that as a retailer aforesaid, he believes it 
right and proper to furnish to the public all of the ordinary articles 
on sale in a drug store at a reasonable price as same can be furnished, 
but that by reasons aforesaid if he were to purchase said Beechnut 
chewing gum under an agreement with the said defendant, he would 
have to sell it at a fixed and settled price when in truth and fact he 
can sell it at a price less than desired by the defendant and the seller 
thereof make a lawful and ordinary profit thereon. 

Plaintiff further says that if he entered into the agreement of the 
said defendant aforesaid, he will himself violate the law. Plaintiff 
further says that he has, as stated aforesaid, established a large busi¬ 
ness and that he has been, is, and will compete with those who 

9 are retail druggists and engaged in the business of carrying 
on retail drug stores in the city of Washington, but that by 

reason of the acts aforesaid lie has been, is, and still continues to be 
trreatlv injured and damaged in his business and property by said 
defendant, and he says that there has accrued to him a right of 
action and damages by the reason of said acts aforesaid, and plaintiff 
claims the sum of Ten Thousand Dollar^ ($10,000.00) and three fold 
that amount, to wit, Thirty Thousand Dollars ($80,000.00) and costs 
of suit including a reasonable attorney’s fee. 

Wherefore plaintiff brings this suit and claims of the defendant 
the sum of Ten Thousand Dollars ($10,000.00) and three fold that 
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amount, to wit, Thirty Thousand Dollars ($30,000.00) and costs of 
this suit, including a reasonable attorney’s fee. 

Third Count. 

r J lie plaintiff, James O'Donnell, sues the defendant, the Beechnut 
Packing Company, a corporation, duly incorporated under and by 
virtue of the laws of the State of New York and doing business and 
having an agent in the City of Washington, District of Columbia, for 
that whereas the plaintiff at and before the happening of the 
grievances hereinafter mentioned, was and still is, engaged in the 
retail drug business in the City of Washington, District of Columbia; 
that as such he is proprietor of certain drug stores in said city, one 
at 004 F Street. Northwest, and as such proprietor of said drug stores 
said plaintiff sells large quantities of drugs, druggists sundries, and 
articles ordinarily sold in drug stores; that among the articles 

10 ordinarily sold in drug stores is chewing gum, there being a 
large number of different kinds, that plaintiff says that in 

said store as aforesaid he has before and at the time hereinafter men¬ 
tioned sold, and does now sell, large quantities of chewing gum. to 
wit. Ten Thousand Dollars ($10,000.00) worth per year. 

Plaintiff further says that as proprietor of said drug stores afore¬ 
said, and as said retail druggist there is in the District of Columbia 
great competition existing among druggists and proprietors of drug 
stores who arc engaged in the business similar to that of the plaintiff, 
and that among other things sold in said drug stores is the Beechnut 
chewing gum which is a staple article, and an article ordinarily sold 
in drug stores and other stores. 

Plaintiff further says the defendant, a corporation aforesaid, is 
engaged in the City of New York in the manufacture of said Beech¬ 
nut chewing gum. which said Beechnut chewing gum is as stated 
aforesaid, a staple article and is sold generally throughout the United 
States, and all first-class druggists and other stores engaged in sell¬ 
ing chewing gum sell the same. 

Plaintiff further says that although he. the said plaintiff is en¬ 
gaged in business as aforesaid, and although the said defendant 
knowing that fact, yet the said defendant, notwithstanding that it 
is its duty to sell to said plaintiff at the same price that it sells to 
other persons similarly situated, and notwithstanding it is its duty not 
to discriminate against the said plaintiff, yet the said defendant well 
knowing the premises and well knowing the duty aforesaid, 

11 has and does discriminate in price between different pur¬ 
chasers of commodities, and has and does sell the said com¬ 
modity known as Beechnut chewing gum to persons similarly sit¬ 
uated as said plaintiff, at a price less than he offers the same to the 
said plaintiff, thereby creating and intending to create by said dis¬ 
crimination a monopoly in the sale of said Beechnut chewing gum 
and intending thereby, by reason of the said acts aforesaid, to prevent 
the said plaintiff from selling said Beechnut chewing gum to his 
customers at a price to be fixed by the said plaintiff and not by the 
said defendant, the said defendant attempting by the said acts afore- 
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said to create a monopoly in the sale of the said Beech nut chewing 
gum and to fix the price on any saie or resale thereof so that so far 
as the consumer thereof is concerned the said price to him shall be 
hxed, and plaintiff says that on the said 5th day of April, and be¬ 
fore and since that time, the said defendant has refused to sell to 
t ie said plaintiff at a price that he sells to others similarly situated, 
that the said object of said refusal is in order to monopolize the said 
trade in the sale of said Beechnut chewing gum and to compel the 
purchaser thereof and the public at large to pay a certain and fixed 
price therefor, and plaintiff says that by reason of the said unlaw¬ 
ful acts of the said defendant, and being entitled under the law to 
ha\e a right to purchase the said Beechnut chewing gum at a price 
sold by the said defendant to persons similarly situated, he is greatly 
damaged in and about his business as a retailer of chewing gum and 
that he cannot as he lawfully has a right to have said beechnut chew¬ 
ing gum on sale in his said store aforesaid, and that by reason of 
the acts aforesaid, he is, has been, and still continues to be 
greatly injured and damaged in his business and property by 
said defendant, and he says that there has accrued to him a 

i -‘Vli T tlon *! n(I dania ges by reason of said acts aforesaid, and 
plaintiff claims the sum of Ten Thousand Dollars ($10,000.00) and 
three fold that amount, to wit, Thirty Thousand Dollars ($30,000.00) 
and costs of suit including a reasonable attorney’s fee. 

U herefore plaintiff brings this suit and claims of the defendant 
the sum oi len Ihousand Dollars ($10,000.00) and three fold that 
amount, to wit, Thirty Thousand Dollars ($30,000.00) and costs of 
this suit, including a reasonable attorney’s fee. 

Fourth Count. 

The plaintiff, Janies O'Donnell, sues the defendant, the Beechnut 
racking Company, a corporation duly incorporated under and by 
virtue of the laws of the State of New York and doing business and 
having an agent in the City of Washington, District of Columbia, 
tor that whereas the plaintiff, at and before the happening of the 
grievances hereinafter mentioned, was and still is engaged in the re* 
tail drug business in the City of Washington, District of Columbia- 
that as such he is proprietor of a certain drug store in said city one 
at 904 F Street, Northwest, and as such proprietor of said drug stores 
said plaintiff sells large quantities of drugs, druggists sundries and 
articles ordinarily sold in drug stores; that among the articles ordi¬ 
narily sold in drug stores is chewing gum, there being a large num¬ 
ber ot different kinds, that plaintiff says that in said store as afore¬ 
said, he has before and at the time hereinafter mentioned 
13 sold, and does now sell, large quantities of chewing gum to 
wit, Ten Thousand Dollars ($10,000.00) worth per year/ 
Plaintiff further savs that as proprietor of said drug stores afore¬ 
said and as said retail druggist there is in the District of Columbia 
great competition existing among druggists and proprietors of drug 
stores who are engaged in the business similar to that of the plaintiff 
and that among other things sold in said drug stores is the Beechnut 
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chewing gum which is a staple article and an article ordinarily sold 
in drug stores and other stores. 

Plaintiff further says the defendant, a corporation aforesaid, is 
engaged in the City of New York, in the manufacture of said Beech¬ 
nut Chewing gum, which said Beechnut chewing gum is as stated 
aforesaid, a staple article and is sold generally throughout the United 
States, and all first-class druggists and other stores engaged in selling 
chewing gum sell the same. 

Plaintiff further says that although lie, the said plaintiff, is en¬ 
gaged in business as aforesaid, and although the said defendant, 
knowing that fact, yet the said defendant, notwithstanding that it 
is its duty to sell to said plaintiff at the same price that it sells to 
other persons similarly situated, and notwithstanding it is its duty 
not to discriminate against the said plaintiff, yet the said defendant, 
well knowing the premises and well knowing the duty aforesaid, has 
and does, discriminate between different purchasers of commodities, 
and has and does sell the said commodity known as Beechnut chew¬ 
ing gum to persons similarly situated as said plaintiff, but 
14 refuses to sell the same to said plaintiff, thereby creating and 
intending to create by said discrimination a monopoly in the 
sale of said Beechnut chewing gum and intending thereby, by rea¬ 
son of the said acts aforesaid, to prevent the said plaintiff from selling 
said Beechnut chewing gum to his customers at a price to be fixed 
by the said plaintiff, and not bv the said defendant, the said defend¬ 
ant attempting by the said acts aforesaid to create a monopoly in the 
sale of the said Beechnut chewing gum and to fix the price on any 
sale or resale thereof so that so far as the consumer thereof is con¬ 
cerned the said price to him shall be fixed, and plaintiff says that 
on the said 5th day of April, and before and since that time the said 
defendant has refused to sell to the said plaintiff the said chewing 
gum, although the said defendant sells the same to persons similarly 
situated as said plaintiff, that the said object of said refusal is in 
order to monopolize the said trade in the sale of said Beechnut chew¬ 
ing gum and to compel the purchaser thereof and the public at large 
to pay a certain and fixed price therefor, and plaintiff says that by 
reason of the said unlawful acts of the said defendant, and being en¬ 
titled under the law to have a right to purchase the said Beechnut 
chewing gum at a price sold by the said defendant to persons simi¬ 
larly situated, he is greatly damaged in and about his business as a 
retailer of chewing gum, and that he cannot, as he lawfully has a 
right to have said beechnut chewing gum on sale in his said store 
aforesaid, and that by reason of the acts aforesaid, he is, has been, 
and still continues to be greatly injured and damaged in his business 
and property by said defendant, and he says that there has ac- 
15 crued to him a right of action and damages by reason of said 
acts aforesaid, and plaintiff claims the sum of Ten Thousand 
Dollars ($10,000.00) and three fold that amount, to wit, Thirty 
Thousand Dollars ($30,000) and costs of suit, including a reason¬ 
able attornev’s fee. 

Wherefore plaintiff* brings this suit and claims of the defendant 
the sum of Ten Thousand Dollars ($10,000.00) and three fold that 
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amount to wit Thirty Thousand Dollars ($30,000.00) and costs of 
tiiiij suit, including a reasonable attorney’s fee. 

DANIEL W. BAKER, 
WILLIAM E. LEAHY, 

Attorneys for Plaintiff. 

Summons. 

Issued April 10, 1915. 

******* 

The President of the United States to the Defendant, Greeting: 

You are hereby Summoned to appear in this Court on or before 
the twentieth day exclusive of Sundays and legal holidays, after the 
•lay ot service of this \\ nt upon you, to answer the Plaintiff’s Suit 
and show why he should not have judgment against you for the 
cause of action stated m his declaration; and in case of vour failure 
default* ' 611 aIU ' answer ’ Jridgineiit will be given against you by 

i ft , the HonoraMe J. Harry Covington, Chief Justice 

lb of said Court, the 10" day of April A I) 1915 

Lseal. ] J R YOUNG, Clerk 

By ALE. G. BUHRMAN, 

tj a T^r>r> t t> 4 ttat , Assistant Clerk. 

BAKER—LEAHY, Attorneys. 

Marshal's Return. 

Served copies of the declaration, affidavit, and this summons on 
the Defendant by personal service on H. C. Julian salesman and 
representative of said Defendant Company the 10th day of April, 

MAURICE SPLAIN Marshal 
R. 

Motion to Quash, &c. 

Filed May 5, 1915. 


Comes now the Beech-Nut Packing Company, a corporation, or¬ 
ganized, existing, and doing business under and by virtue of the 
laws °f the State of New York, hereinafter referred to as company, 
by A. A. Hoehling, Jr., S. C. Peelle and C. F. R. Ogilby, Jr, its at¬ 
torneys, and appeanng specially for the purpose of this motion and 
for no other purpose whatever, moves the Court to quash and vacate 
and return of the Marshal in this case, to the effect that, on 
1/ April 10, 1915, he made “personal service on H. C Julian 
salesman and representative of the defendant‘and as 
grounds for said motion, states as follows : 

2—2914a 
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1. Said company is a foreign corporation, created, organized and 
existing under the laws of the State of New York; and which cor¬ 
poration, at the time of filing the declaration and suing out process 
thereunder, and at the time of such alleged service, was not doing or 
conducting its business in the District of Columbia; and did not 
then have, nor has it now, any place of business or any agent con¬ 
ducting its business therein, within the provisions of law relating to 
the District of Columbia, authorizing the service of process upon 
foreign corporations. 

'1. The said return of the Marshal is defective and legally insuffi¬ 
cient in that it does not purport to have been made upon any person 
authorized by any provisions of law relating to the District of Co¬ 
lumbia in respect of service of process upon foreign corporations. 

ff. Said company, at the times aforesaid, had no place of business 
in said District, nor any resident agent conducting its business 
therein; and said II. C. Julian, at said times, was neither an officer, 
agent, or employee of said company within the provisions of any 
law relating to the District of Columbia, authorizing service of process 
upon foreign corporations. 

4. That the declaration herein, and under which the alleged serv¬ 
ice of process was attempted to be made upon said foreign corpora¬ 
tion. discloses that the subject matter of said suit is neither a contract 

to l>e performed in whole or in part in the District of Colum- 
18 bia, nor does it purport to he a suit growing out of any tort 
alleged to have been committed in the said District by said 
foreign corporation. 

5. That the provisions of law relating to the District of Columbia 
authorizing the service of process upon foreign corporations, as ap¬ 
plied to such thereof as have no place of business or resident agent 
in said District are unconstitutional and void, because, if enforced, 
the same would deprive such foreign corporation of its property with¬ 
out due process of law. 

The affidavits of Bartlett Arkell, A. C. Unger, and H. C. Julian 
are filed herewith in support of the foregoing motion, and are asked 
to be taken and considered as a part thereof. 

A. A. HOEHLING, Jr., 

S. C. BEETLE, 

C. F. IT OGILBY, Jr., 

Attorneys Appearing Specialty and Only for the 
Purpose of the Foregoing Motion and for None Other. 


Affidavit of Bartlett Arkell. 
******* 
District of Columbia, ss: 

Before me, the undersigned, a Notary Public in and for the Dis¬ 
trict aforesaid, personally appeared Bartlett Arkell, who, being by 
me first duly, sworn, on oath, says: that lie is domiciled at Canajo- 
harie, Montgomery County, State of New York; and now is, 
19 and at all times mentioned in the declaration herein was, 
President of the Beech-Nut Packing Company, a corporation, 
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‘he ktter being named as defendant in the above-entitled cause; that 
said Beech-Nut I acking Company is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
ot -New York, and as such corporation lias heretofore been and still 
is engaged in the manufacture and sale of food products of various 
kinds, and other specialties including the manufacture and sale of 
Beech-Nut Chewing Gum. That the main offices of said corporation 
a e i'lluatcd at Canajohane, New York; in addition to which, it has 
established and maintains factories and warehouses in the cities of 
Canajoharie, Rochester, and Brooklyn, State of New York. 

Affiant flirt her states, that said corporation has no property in the 
I istrict of Columbia, and never has had anv therein; it keeps no 
bank account therein; it neither has nor maintains any place of 
business or resident agent in said District; and that contracts made 
by said corporation for the sale of any of its goods and products to 
persons or concerns in the District of Columbia are contracts made 
1>\ the corporation at its home office in the State of New York upon 

!vithfn Cel ’!i n n ? r b,V * lt ? rders , reoeived from persons or concerns 
within said District. And, m this connection, affiant states that in 

the prosecution of its business, it has established selling agencies 

in various States of the United States; but that it has neither estab- 

™"-? r maintained any such agency in the District of Columbia, 

the terntoi v of said District, so far as concerns the sales of woods to 

persons or concerns located therein, being allotted to the terri- 

. tor - v embraced within the sales agenev established and main- 

Pennsvhanla " ^ corporatlon in the of Philadelphia, 

Affiant further states that the II. C. Julian, upon whom service 
of process was attempted to be made in this case, is not, was not at the 
time of such attempted service upon him, on April 10 1915 and 
never has been, a director, officer or agent of said Beech-Nut Packing 
Company; nor as affiant is advised, is or was the said Julian a per" 
son upon whom service of process could lawfully be made in this 

sahTlWh v S ?’ ! er i‘ f ° r ‘ he l nir P° ?e of obtaining jurisdiction over 
said h-^ u t Packing Company, a foreign corporation, as afore- 

BARTLETT ARKELL. 

Subscribed and sworn to before me, this 28th day of April 1915 

f SEAL -l RAYMOND B. DICKEY,’ 

Notary Public, D. C. 

Affidavit of A. C. Unger . 


District of Columbia, ss: 

Before me, the undersigned, a Notary Public in and for the Dis- 
tnct aforesaid, personally appeared A. C. Unger, who, being by me 
first duly sworn, on oath says: that he is resident in the City of Phila- 

9* 
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delphia, Pennsylvania, and is the Division Manager of the 

21 stiles agency maintained by the Beech-Nut Packing Company 
the corporation named as defendant in the above entitled 

cause, in said City of Philadelphia, Pennsylvania; and that the ter¬ 
ritory embraced within the certain sale-! agency herein aforesaid in¬ 
cludes parts of the States of Pennsylvania, New Jersey, Maryland, 
and Virginia, and the whole of the State of Delaware, and the Dis¬ 
trict of Columbia. That said corporation was organized, is existing, 
and doing business, under and by virtue of the laws of the State of 
New A ork, in the manufacture and sale of food products of various 
kinds, and of specialties including Beech-Nut Chewing Gum, and 
that it has and maintains its principal office and place of business at 
Canajoharie, New ^ ork, and that it has established and maintains 
factories and warehouses at Canajoharie, Rochester, and Brooklyn, 
in the State of New York. That, to the best of affiant’s knowledge, 
said corporation neither possesses nor owns any property in the Dis¬ 
trict of Columbia; keeps no bank account in said District; and main¬ 
tains no place of business or resident agent therein; and that con¬ 
tracts made by said corporation for the sale of any of its goods and 
products to persons or concerns in said District are contracts made 
by said corporation at its home office in the State of New York upon 
the acceptance by it of such orders as may be received from persons 
or concerns located in said District. 

Affiant further states that the function of the certain sales agency 
in charge of this affiant as Division Manager, as aforesaid, was and is 
to obtain orders for the purchase of the various food and other 
products so manufactured by said corpopration; and, thereafter, to 
cause the same to be filled from the different warehouses of 

22 said corporation in the State of New York, upon the accept¬ 
ance by it of such orders. 

Affiant further states that, during the months of March and April, 
1915, as well prior thereto, one II. C. Julian was einploved by him 
as a missionary solicitor, the duties of the latter being limited to 
efforts to introduce to the retail trade and to the public the chewing 
gum and peppermint products of said corporation; and. in that be¬ 
half, certain samples of the products just mentioned were supplied 
to the said Julian for the purpose of free distribution to consumers, 
as well, also, certain display advertising material relating to said 
products and for like free distribution; but the said Julian had no 
duty nor authority of any kind whatever in connection with the 
matter of securing orders for the products mentioned from wholesale 
dealers or jobbers. 

Affiant further states that during all of the times embraced in the 
proceedings herein, as well prior thereto, said corporation supplied its 
certain chewing gum and peppermint products to divers wholesale 
dealers or jobbers located in the District of Columbia, upon orders 
received from such wholesale dealers or jobbers, and upon the accept¬ 
ance therof by such corporation, therafter filled bv it in case lots 
each containing 100 boxes. 

He further states that the duties of said Julian as such missionarv 
solicitor, as aforesaid, were limited to making free distribution of 
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samples to consumers, to free distribution of display advertising ma¬ 
terial relating to said products, and to securing new retail dealers in 
the commodities named, by causing such persons or concerns 
*23 to purchase the same direct from the wholesale dealers or 
jobbers in the particular place of business wherein the said 
Julian, for the time being, was engaged in the performance of his 
said duties; including the District of Columbia, during parts of the 
months of March and April, 1915; and, in that behalf, this affiant 
further states that upon securing orders from any such new retail 
dealers, as above explained, and including the District of Columbia 
during the period named, the said Julian placed the same for filling, 
not with the defendant corporation, but with an individual whole¬ 
sale dealer or jobber within the territory of the sales agency above 
mentioned, including the District of Columbia, to which or to whom 
said defendant corporation had theretofore made sales of such com¬ 
modities; and that said Juliair acted therein for and on behalf of 
such wholesale dealer or jobber who was to fill the order, as afore¬ 
said, and not for or on behalf of the defendant corporation. 

Affiant further states that it sometimes happens that a person or 
concern willing to make purchase of the commodities above named 
desires a small or limited supply for immediate use, this to avoid 
the temporary delay that would result from the filling of the order 
by the wholesale dealer or jobber, as above, and in order to meet such 
cases, the said Julian, prior to going to the District of Columbia, dur¬ 
ing the period above named, or while there, made purchase from the 
defendant corporation or from wholesale dealers or jobbers, or from 
others, of a supply of the two products above named, and from which 
personal supply the said Julian, to a small limited extent, made cash 
sales, but which latter, however, were not sales made for the 
24 defendant corporation, but sales made bv him personally, and 
in very small amounts, the total thereof during the period 
when the said Julian was in the District of Columbia, as aforesaid, 
amounting to less than $100, as this affiant is informed and believes, 
and, accordingly, so states. 

Affiant further states that he is informed and believes, and, ac¬ 
cordingly, states, that the said Julian is, and on April 10, 1915, was, 
neither a director, officer, nor agent, of said Beech-Nut Packing 
Company, the corporation named as defendant, and that his only 
relations to said corporation during all of the times herein referred 
to were of the character and to the extent hereinabove stated, and 
not otherwise; and he is further advised that as such mere missionary 
solicitor, as above, the said Julian was and is not, either on said 
April 10, 1915, or at any time, a person upon whom service of process 
could be lawfully made in this District or elsewhere, for the purpose 
of obtaining a lawful service of process upon said Beech-Nut Packing 
Company, such foreign corporation, as aforesaid. 

A. C. UNGER. 

Subscribed and sworn to before me this 28th day of April, 1915. 

[seal.] RAYMOND B. DICKEY, 

Notary Public, D. C. 
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25 Affidavit of II. C. Julian. 

******* 

City of Baltimore, 

State of Mar;/1and, ss: 

Before me, the undersigned, a Notary Public in and for the City, 
County, and State aforesaid, personally appeared H. C. Julian, who, 
being hv me first duly sworn, on oath, says: that the Beech-Nut Pack- 
ing Company, named as party defendant in the above-entitled cause, 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the £tate of New York; and, as such corpora¬ 
tion, has heretofore been and still is engaged in the manufacture and 
sale of food and other products, including the manufacture and sale 
of Beech-Nut Chewing Gum. That, to the best of affiant's knowl¬ 
edge, said corporation owns no property in the District of Columbia, 
and keeps no bank account in said District; and that the relation 
existing between this affiant and said corporation is, and at the times 
mentioned in the declaration herein and attempted service of process 
upon this affiant, was, as follows: 

That said corporation during the times mentioned maintained a 
sales agency in the City of Philadelphia, State of Pennsylvania, 
under the charge of A. C. Unger, division manager thereof; the func¬ 
tion of said sales agency being to obtain orders for the purchase 
of the various food products manufactured by said corporation, 
and. thereafter, upon the acceptance thereof bv the defendant cor¬ 
poration at its home office in the State of New York, to cause 

26 the same to be filled from the different warehouses of said 
defendant corporation maintained by it in the cities of Cana- 

joharie, Rochester, and Brooklyn, in the State of New York. 

That this affiant, at the times aforesaid, was in the immediate em¬ 
ploy of the sales agency of said corporation in Philadelphia, in the 
capacity of what is called in the trade a missionary solicitor, his duties 
being limited to the matter of introducing to the retail trade and to 
the consumer the chewing gum and peppermint products of said 
defendant: and. in that behalf, came to Washington during parts 
of the months of March and April, 1015, and while so in this District 
made, from time to time, free distribution to consumers of samples 
of the commodities just mentioned, as well also introduced in various 
retail stores divers display advertising material relating to the said 
chewing gum and peppermint products. 

Tie further states that the said corporation supplied its certain 
chewing gum and peppermint products to divers wholesale dealers 
or jobbers in the District of Columbia, the same being filled in case 
lots, each case containing 100 boxes, and that the efforts of this 
affiant were directed to securing new retail dealers in those commodi¬ 
ties by causing them to become purchasers thereof direct from the 
wholesale dealers or jobbers in the District of Columbia, and that 
upon securing orders from any such new retail dealers, as above, he 
placed the same for filling, not with the defendant corporation, but 
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with the individual wholesaler or jobber in the District of Columbia 
to whom the defendant corporation had theretofore made sales of 
such commodities; and that affiant therein acted for and on 

27 behalf of such wholesale dealer or jobber who was to fill the 
order, and not for or on behalf of the defendant corporation. 

lie further states that it sometimes happened that one willing to 
make purchase of said commodities desired a small or limited supply 
thereof for immediate use, this in order to avoid the temporary delay 
resulting from the filling of the order by the wholesaler; and, in 
order to meet such cases, this affiant, prior to coming to the District 
or while here had made purchase from the company, from jobbers, 
or others, of a supply ol said products, and from which personal sup¬ 
ply this affiant to a limited extent made cash sales, but which latter, 
however, were not sales made for the company but sales made by 
him personally and in very small amounts representing supplies so 
secured by this affiant in the manner hereinabove set forth; the 
total of such cash sales so made in this District by this affiant during 
the months of March and April, 1915, amounting to less than $100. 

Affiant further states that he is neither a director nor an officer 
of said Beech-Nut Packing Company, nor, as he is advised, as such 
solicitor, as above, is, or on said April 10, 1915, was, he a person 
upon whom service of process could be lawfully made in this District 
or elsewhere for the purpose of obtaining a lawful service of process 
upon said foreign corporation. 

And affiant further states he now is, and during the times above 
referred to, and including said April 10, 1915, was, a resident of 
Baltimore, in the State of Maryland, and that he was only tem¬ 
porarily in the District of Columbia during parts of the 

28 months of March and April, 1915, and that too for the pur¬ 
poses above set forth and not otherwise. 

H. C. JULIAN. 

Subscribed and sworn to before me, this 4th dav of May, 1915. 
[seal. ] ROBT. L: RHODES, 

Notary Public. 

Joinder of Issue, &c. 

Filed May 29, 1915. 

******* 

Now comes the plaintiff and in answer to the motion to quash 
joins issue on each and every fact contained therein and in the affi¬ 
davits accompanying same, and demands that same be inquired of 
by testimony orally taken before the Court; and plaintiff claims the 
right to cross-examine the several affiants whose affidavits accom¬ 
panied the motion to quash, and also the right to produce testimony 
relative to the questions of fact raised by this joinder on said motion 
to quash. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff . 
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29 Notice that Plaintiff Stands by His Demand for Oral Testimony . 

Filed June 25, 1915. 

******* 

Comes now the plaintiff, James O'Donnell, without in any way 
waiving his motion to have oral testimony taken on the issue joined 
on the affidavits tiled by the defendant, and without in any way 
waiving his right to cross-examine said affiants, and tiles the follow¬ 
ing affidavits: 

Affidavit ol James O Donnell; Lewis 1). Kelly; Grace Watson; 
Charles 11. Utermehle; W yman II. Bradbury, and additional affi¬ 
davit of James O'Donnell. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 

Affidavit of Wymond 11. Bradbury. 


Filed July 13, 1915. 

******* 

District of Columbia, ss: 


Wymond II. Bradbury, being iirst duly sworn, deposes and says 
that tie is the manager of the W ashington Wholesale Drug Exchange, 
459 C Street, N. W., City of W ashington, District of Columbia, that 
said corporation carries on a wholesale drug business in the District 
of Columbia; that said corporation does not deal with the said Beech- 


Nut Backing Company, nor has it dealt in the Beech-Nut 
30 Chewing Gum, but that sometime ago, to wit, about six 
months ago, affiant as manager of said corporation aforesaid 
received a number of orders for Beech-Nut Chewing Gum from J. E. 
Countryman; that upon receipt of these orders aforesaid he wrote to 
the Beech-Nut Backing Company at Canajoharie, N. Y., and in reply 
received a letter from the said corporation stating A. C. Unger 
would call and see the affiant in regard to the orders aforesaid; that 
affiant ordered five (5) cases of the Beech-Nut Chewing Gum; that 
A. C. Unger called upon affiant at affiant's place of business, 459 C 
Street, N. W. said city and District aforesaid, and conversed with 
him in regard to the order as well as in regard to orders that affiant 
had received from the agent of the Beech-Nut Packing Company, 
J. E. Countryman; that after talking with the said A. C. Unger, said 
Unger said that the Beech-Nut Packing Company would not fill the 
order for the reason that said affiant would not agree with the said 
Unger that he would not sell chewing gum to certain retail dealers 
in the District of Columbia, the said Unger naming James O'Don¬ 
nell and also the Peoples Drug Stores, that the said Unger stated that 
unless affiant agreed not to sell these two persons he could not have 
the order for five (5) cases of Chewing Gum; that affiant informed 
said A. C. Unger that he could not agree not to sell said parties men- 
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tioned aforesaid because affiant would not play any favorites as all 
were entitled to chewing gum as long as they had it on hand; that 
the said Unger thereupon demanded that affiant give over to him the 
orders that had been sent to affiant by the said Countryman, the said 
Unger stating that orders belonged to the Beech-Nut Packing Com¬ 
pany and not to the atfiant; that affiant refused to give said 
31 orders on the ground that same were sent to him, had not 
been solicited by him and were orders of his retail customers. 

WYMOND H. BRADBURY. 

Subscribed and sworn to before me this 12th day of July, 1915. 

[seal.] martin j. McNamara, 

Notary Public, D. C. 


Affidavit of II. C. Julian in Behalf of Defendant. 

Filed July 19, 1915. 

******* 

State of Pennsylvania, 

City and County of Philadelphia, ss: 

Before me the undersigned a notary public in and for the city, 
county and state aforesaid personally appeared H. C. Julian, who 
being by me first duly sworn on oath says: 

That he has heard read the two affidavits of the plaintiff James 
O'Donnell filed herein and in reply states as follows: 

That he denies that he is or at any time has been an agent of the 
Beech-Nut Packing Company, the defendant corporation herein or 
that the said corporation so far as this affiant is informed transacts 
business of any kind in the District of Columbia, or through agents 
or otherwise sells in the District of Columbia chewing gum or 
32 any other products manufactured by it. Affiant further de¬ 
nies that he makes any sales in the District of Columbia 
directly for the said Beech-Nut Packing Company, but states that 
in any sales he makes he is acting for himself and not for the de¬ 
fendant. Affiant further states that he was employed by one A. C. 
Unger, division manager of the sales agency maintained by the de¬ 
fendant corporation in the City of Philadelphia, State of Pennsyl¬ 
vania, and that he is compensated for his services by monthly salary 

of-dollars which is paid to him semi-monthly by the check of 

the defendant corporation. He is also allowed an expense account 
which is paid to him weekly upon the basis of his weekly reports. 
From time to time affiant purchases from the defendant corporation 
small quantities of chewing gum at the rates charged to retail dealers 
who purchase such gum; and thereafter affiant from time to time 
resells such gum for cash to various retail dealers at exactly the same 
price at which the same is sold to him by the defendant corporation. 

Affiant further states that the sales made by him and the orders 
secured by him from retailers which he turns over to the jobbers to 
fill are so small that the return to the defendant corporation upon 

3—2914a 
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those would not justify the payment of his salary or even a small 
portion tnereoi, and that the real benefit to the defendant corporation 
from affiant's services is to be found almost entirely in the fact that 
affiant is interesting new dealers in handling its gum which up to 
that time they had not dealt in. Atliant is not expected to make 
large sales, hut is expected to report new dealers as becoming in¬ 
terested in defendant's gum and adding it to their stock in 
trade. 


33 Affiant at the beginning of his employment bv the said 

A. C. Unger was instructed not to solicit any orders from the 
wholesalers or jobbers of the defendant corporation in the District 
of Columbia, but to use his efforts to interest only retail dealers in 
handling the gum and mints made by the defendant. Affiant makes 
no sales whatever and has made none in the District of Columbia for 
the defendant corporation. 

\\ hen a retail dealer is willing to purchase the gum or mints of 
the defendant corporation, if such dealer suggests that he would like 
to purchase through a particular jobber, affiant either hands or mails 
such order to that jobber who then fills the same out of his own stock 


and not in behalf of the defendant corporation; but if such retail 
dealer has no particular jobber through whom he wishes to purchase, 
affiant then sells to him directly from his, affiant's, own personal stock 
of gum or mints, and for cash. Such sales are never made by affiant 
for the defendant corporation or from its stock of gum or mints, but 
only from the stock of affiant purchased for himself from time to 


time as hereinbefore stated. Affiant has never solicited orders from 
any wholesalers or jobbers of the defendant corporation in the Dis¬ 
trict of Columbia. On a few occasions some wholesaler or jobber has 
stilted to affiant that he desired a certain further supply of gum or 
mints, in which case affiant has simply written to the said A. C. 
Unger advising him of that fact. 


Affiant further states that he first went to the City of Washington, 
District of Columbia for the purpose of interesting retailers in 
34 the products of the defendant corporation on the 8th day of 
March, 1915, but that he has never at any time made any 
contracts for any amount whatever in behalf of the defendant cor¬ 
poration, and that he has and has had no authority so to do nor has 
he sold direct to any person or corporation any products of said de¬ 
fendant corporation in its behalf or for its benefit, except indirectly, 
his only sales being those of the products of the defendant purchased 
by him as aforesaid and re-sold by him, and that in making such 
sales affiant does not act for the defendant corporation. Affiant fur¬ 
ther states that so far as he is informed, the defendant corporation 
does not transact business of any kind in the District of Columbia bv 
making sales or contracts there or in any other manner whatever, 
nor has said defendant any agents in said District of Columbia, nor 
any customers except the wholesalers or jobbers who send their 
orders to the Philadelphia Agency conducted by the said A. C. 
Unger, as this affiant is informed and believes. Affiant denies that 
he has ever transmitted to the defendant corporation any order from 
a retail store for the purchase of the products of the defendant, and 
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states the fact to he that all the retail orders obtained by him have 
been delivered or transmitted to wholesalers or jobbers of the de¬ 
fendant in the District of Columbia, or else have been filled by affiant 
through a cash sale of products which he had previously purchased 
from the defendant. 

Affiant further states that lie has never at any time made any sale 
of any of the defendant s products to, or accepted any order in behalf 
of the defendant from either the Washington Tobacco Co., Wash¬ 
ington News Co., J. C. Dyer & Company, D. Loughran, 
do George T. Mueller or Sell rot Brothers, referred to in the 
second affidavit of the plaintiff 0 Donnell. In a few cases 
where a wholesaler or jobber has stated to affiant that he required a 
further supply of gum or mints affiant has simply written to the said 
p- I nger, division stiles manager for the Philadelphia agency, 
advising him of that fact, but in no case making a sale to such whole¬ 
saler or jobbers, or even accepting the order or giving any assurance 
as to its acceptance. Since the filing of this suit, though not previous 
thereto, this has occurred in the case of the Washington Tobacco 
Company. Affiant informing Mr. Unger when informed by some 
representative of the Washington Tobacco Company that that Com¬ 
pany desired a further supply of gum or mints. Affiant is not now 
nor has lie ever been an agent or employe of the said Washington 
Tobacco Company. 

Affiant further states that he is not now and never has been an 
agent of the defendant corporation and that he is not an employe 
thereof except as hereinbefore stated, and that he has not and never 
has had any duties or powers in connection with such employment 
other than those hereinbefore set forth. 

H. C. JULIAN. 


Sworn to before me this 13th day of July, 1915. 

[seal.] ‘ HENRY A. TUMELTY, 

Notary Public, Phila., Pa. 

My Commission expires Jan. 21st, 1917. 


36 Affidavit of A. C. Unger in Behalf of Defendant. 

Filed July 19, 1915. 

******* 

State of Pennsylvania, 

City and County of Philadelphia, ss: 

Before me, the undersigned, a notary public in and for the county 
and state aforesaid personally appeared A. C. Unger who being by 
me first duly sworn on oath says : 

That he is a resident of Philadelphia in the State of Pennsylvania, 
and that he is the division manager of the Philadelphia agency of 
the defendant corporation and has been for several years last past. 
That said corporation for many years and during the times men- 
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tioned in the declaration filed herein maintained and still maintains 
a sales agency in the City of Philadelphia, State of Pennsylvania 
under the charge of affiant, division manager thereof, the function 
of said sales agency being to obtain orders for the purchase of the 
various products manufactured by said defendant corporation. That 
all orders so obtained and which meet with the approval of affiant 
are by him transmitted to the home office of the Company at Cana- 
joharie, New York, which office is under the supervision and control 
of Earl A. Nellis, and are then passed upon by the credit man of 
the corporation for acceptance or rejection; if such orders meet with 
his approval they are then passed upon by Mr. Nellis, as head of the 
sales department, and if accepted by him are filled from the stock 
of the defendant corporation either at Canajoharie, frrook- 

37 lyn, or Rochester in the Shite of New York, these being the 
places in which the defendant corporation carries its entire 

stock. 

The defendant corporation is not now and never has been engaged 
in doing or transacting business of any kind whatever in the District 
of Columbia, and does not nor has it ever had or employed any agent 
or agents in said District; nor has it at anv time made or entered 
into any contract or accepted any order in the District of Columbia 
for the purchase or shipment of any of its products or for any other 
object or purpose whatever. 

Affiant further states that the defendant corporation has no prop¬ 
erty in the District of Columbia and never has had any therein; that 
it keeps no bank account therein, and that it neither has nor main¬ 
tains any place of business or resident agent in said District. 

It has been the policy of the defendant corporation for a number 
of years to have no more jobbers or wholesalers of its products in a 
particular territory than were necessary to supply the retail trade in 
an efficient way, and in consequence when the general sales manager 
at the home office in the light of the information obtained by him 
from the various managers of local agencies and from other sources 
has felt that there were sufficient jobbers or wholesalers in a particu¬ 
lar territory the defendant corporation has refused to accept or fill 
orders from any further jobbers in that territory. One of the prin¬ 
cipal reasons for this is that with a smaller number of jobbers in a 
particular territory the defendant corporation’s product is turned over 
in the hands of each jobber more rapidly, and reaches the re- 

38 tailer more promptly and so in a fresh condition. The de¬ 
fendant corporation has followed this policy in the District 

of Columbia as well as elsewhere and has in many cases refused to 
accept or fill orders from further jobbers in that District because it 
considered that it already had a sufficient number to serve the best 
interests of the trade and of the defendant, and for the same reason 
has discontinued dealing with certain jobbers in that District because 
their supply of the Company’s product was not turned over promptly 
enough to insure the product reaching the consumer in a fresh con¬ 
dition. 

The defendant has never sold its product directly or through any 
agent to any retailer in the District of Columbia, but has soid only 
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to wholesalers or jobbers in that District and then only upon orders 
which were approved bv affiant in Philadelphia and then transmitted 
to the home office for approval, or were sent directly by the whole¬ 
saler or jobber to the home office for approval or rejection. As be¬ 
fore stated such orders must meet with the approval not only of the 
credit man at the home office but also of the general sales manager 
before they are accepted. All orders from the District of Columbia, 
if finally accepted, are so accepted in the State of New York, are there 
filled and billed to the wholesaler or jobber in the District of Colum¬ 
bia. In the case of an order which is approved by a local sales man¬ 
ager, such as affiant, and then transmitted to the home office for final 
approval or rejection, if such order is finally accepted and filled no 
bookkeeping other than a mere record of the order occurs on the 
l>ooks of the local sales manager, but the entire bookkeeping 

39 record of the transaction is kept at the home office where the 
wholesaler or jobber to whom the goods are billed is charged 

with the purchase price. 

Affiant further states that he has heard read the second affidavit 
of the plaintiff O’Donnell and in reply thereto affiant states that the 
defendant corporation does not carry on business in the District of 
Columbia with either the Washington Tobacco Co., the Washington 
News Co., J. C. Dyer <fc Company, D. Loughran, George T. Mueller 
or Schrot Brothers, or any of them, or with any other person, firm 
or corporation in said District, but that all sales and shipments by 
the defendant corporation to the concerns named or any of them, 
or to any other corporation, firm or individual, are made only upon 
orders which are finally approved and accepted at the home office of 
the defendant in the State of New York, and are there filled and 
billed to the various purchasers. 

Affiant further states that he has heard read the first affidavit of 
the plaintiff O'Donnell and particularly the statement therein 
contained that one J. E. Countryman on the 19th day of 
November, 1914, at the store of the plaintiff O’Donnell 
sold said O’Donnell two cases of Beech-Nut Chewing Gum 
to be delivered on the 1st day of December, 1914, and shipped 
by t e 1 d^ Dominion Line to the said O’Donnell in Wash¬ 
ington. Affiant states that he had no knowledge whatever of the 
so-called sale by said Countryman to the said O’Donnell until after 
the commencement of the present suit, when affiant, in the course 
of a conversation with the said Countryman ascertained from him 
that the latter very shortly after being employed by affiant, 

40 received an order from the said O’Donnell on or about the 
19th day of November. 1914, without being aware of his in¬ 
structions not to take or even solicit any orders from jobbers or 
wholesalers, and that the said Countryman after receiving said order 
and upon going over his instructions became aware of his mistake 
and of the fact that he had exceeded his authority and so destroyed 
the so-called order, but without at that time bringing the matter in 
any way to the attention of affiant. 

Affiant further states that neither the said J. E. Countryman nor 
H. C. Julian are, nor have they or either of them of any time been 
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agents of the defendant corporation and neither of them has at any 
time transmitted to afliant or to the divisional sales agency under 
affiant’s management any order for any product of the defendant 
corporation to be shipped to any retailer in the District of Columbia. 
When any wholesaler or jobber‘in the District of Columbia has stated 
to the said Countryman or the said Julian that lie desired a further 
supply of the defendant s product the said Julian or Countryman as 
the case might he has communicated this fact to affiant, whereupon 
affiant has considered the advisability of accepting or rejecting the 
>ame. or in case of his approving the acceptance thereof has trans¬ 
mitted the same to the home office for final approval or rejection. 

Afliant further states that he has heard read the affidavit of one 
W yman II. Bradbury filed herein in behalf of the plaintiff’, and par¬ 
ticularly the portion thereof purporting to relate to a conversation 
between afliant and the said Wyman II. Bradbury at the place of 
business of the Washington Wholesale Drug Exchange, 459 C Street 
Northwest, in the City of Washington, District of Columbia, 
41 and in reply thereto this affiant denies that on the occasion 
of the conversation aforesaid he stated to the said Bradbury 
that the defendant corporation would not fill the order of the Wash¬ 
ington Wholesale Drug Exchange for five cases of defendant’s chew¬ 
ing gum. and on the contrary this affiant states the fact to be that 
he then and there informed the said Bradbury that he, affiant, would 
submit (lie said order to the home office of the defendant corporation 
for its consideration. Affiant further states that on the occasion of 
said conversation with the said Bradbury neither this affiant nor the 
said Bradbury mentioned the People’s Drug Store, and that the only 
reference to Janies O’Donnell was because of the fact that one of the 
1 etail oiders which J. E. Countryman had secured and delivered to 
the said W ashington W holesale Drug Exchange as a jobber to lie 
filled by it was an order from the said O’Donnell; nor did affiant in 
any way refer to the said O’Donnell or to the said People’s Drug 
Stores as not maintaining the usual retail price for said gum 

A. C. UNGER. 

Sworn to before me this 13th dav of July, 1915 

[seal.] HENRY A. TUMELTY, 

Notary Public, Phila., Pa. 

My Commission expires Jan. 21st, 1917. 


42 Affidavit of Earl A. Kellis in Behalf of Defendant. 

Filed Julv 19, 1915. 

******* 

State of New York, 

County of Montgomery, ss: 

Before me, the undersigned, a notary public in and for the county 
and state aforesaid personally appeared Earl A. Nellis who being bv 
me first duly sworn on oath says: 
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That he is a resident of Canajoharie in the State of New York, 
and that he is the general saies manager of the Beech-Nut Packing 

Company, the defendant corporation and has been such for several 
years last past. 

That for many years and during the times mentioned in the 
declaration filed herein, the defendant corporation maintained and 
still maintains a sales agency in the City of Philadelphia, State of 
I ennsylvama, under the charge of one A. C. Unger, division man- 
ager thereof the function of said sales agency being to obtain orders 
tor the purchase of the various products manufactured by said de¬ 
fendant corporation. That all orders so obtained and which meet 
with the approval of the said A. C. Unger are bv him transmitted to 
the home office of the company at Canajoharie, New York, the sales 
department of winch is under the supervision and control of alfiant 
and are then passed upon by the credit man of the corporation for 
acceptance or rejection; if such orders meet with his approval thev 
are then passed upon by affiant as the head of the sales department 
and if accepted by him are filled from the stock of the de- 
4d tendant corporation either at Canajoharie, Brooklyn or 
Rochester in the State of New York, these being the places in 
winch the defendant corporation carries its entire stock. 

The defendant corporation has not now and never has been en¬ 
gaged in doing or transacting business of any kind whatever in the 
1 istnet of Columbia, and does not nor has it ever had or employed 

. j * j ^ ^ii ha. it at any time made or 

entered into any contract or accepted any order in the District of Co¬ 
lumbia for the purchase or shipment of any of its products or for 
any other object or purpose whatever. 

Affiant further states that the defendant corporation has no prop- 

. i . i ^ ^ ^ never lias had any therein; that 

it keeps no bank account therein, and that it neither has nor main¬ 
tains any place of business or resident agent in said District. 

It has been the policy of the defendant corporation for a number 
of years to have no more jobbers or wholesalers of its products in a 
particular territory than were necessary to supply the retail trade 
in an efficient way, and in consequence when the general sales man¬ 
ager in the light of the information obtained by him from the various 
managers of local agencies and from other sources has felt that there 
were sufficient jobbers or wholesalers in a particular territory the 
defendant corporation has refused to accept or fill orders from any 
further jobbers in that territory. One of the principal reasons for 
this is that with a smaller number of jobbers in a particular terri¬ 
tory the defendant corporation’s product is turned over in the hands 
of each jobber more rapidly and reaches the retailer more 
44 promptly and so in a fresh condition. The defendant cor- 
poration has followed this policy in the District of Columbia 
as elsewhere, and has in many cases refused to accept or fill orders 
from further jobbers m that District because it considered that it 
already had a sufficient number to serve the best interests of the 
trade and of the defendant, and for the same reason has discontinued 
dealing with certain jobbers in that District because their supply of 
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the Company s product was not turned over promptly enough to 
insure the product reaching tlie consumer in a fresh condition. 

1 he defendant has never sold its product of gum or mints directly 
or through any agent to any retailer in the District of Columbia, but 
has sold only to wholesalers or jobbers in that District, and then only 
upon orders which were approved by the division sales manager in 
I hiladeiphia and then transmitted to the home office for approval 
or were sent directly by the wholesaler or jobber to the home othce 
for approval or rejection. As 1x3fore stated orders must meet with 
the approval not only of the credit man at the home office but also 
of the sales manager before they are accepted. All orders from the 
District of Columbia, if finally accepted, are so accepted in the State 
of New \ork, there filled and billed to the wholesaler or jobber in 
the District of Columbia. In the case of an order which is approved 
by a local sales manager and then transmitted to the home office for 
final approval or rejection, if such order is finally accepted and filled, 
no bookkeeping other than a mere record of the order occurs on the 
books of the local sales manager, as affiant is informed and believes, 
but the entire l>ookkeeping record of the transaction is kept 
do at the home office where the wholesaler or jobber to whom 
the goods are billed is charged with the purchase price. 

Affiant further states that he has heard read the second affidavit 
of the plaintiff O'Donnell and in reply thereto affiant states that the 
defendant corporation does not and has not at any time carried on 
business in the District of Columbia either with the Washington 
Tobacco Co., the Washington News Co., J. C. Dyer & Company" I). 
Loughran, George T. Mueller or Sehrot Brothers, or any of them, 
or with any other person, firm or corporation in said District, but 
that all sales and shipments by the defendant corporation to the 
concerns named or any of them, or to any other corporation, firm 
or individual in said District, are made only upon orders which are 
finally approved and accepted at the home office of the defendant 
in the State of New York, and are there filled and billed to the 
various purchasers. 

Affiant further states that he has heard read the first affidavit of 
the plaintiff O’Donnell and particularly the statement therein con¬ 
tained that one J. E. Countryman on the 10th day of November 
1914, at the store of the plaintiff O’Donnell sold said O’Donnell two 
(2) cases of Beech-Nut Chewing Gum to be delivered on the 1st 
day of December, 1914, and shipped by the Old Dominion Line to 
the said O’Donnell in Washington. Affiant states that he had no 
knowledge whatever of the so-called sale by said Countryman to the 
said O'Donnell until he was shown a copy of the affidavit of said 
O’Donnell in the office of the defendant’s attornev on the 6th dav of 
July, 1915. 

EARL A. NELLIS. 

46 Sworn to before me this 15 day of July, 1915. 

[seal.] R. M. MEDBERY, 

Notary Public. 
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Affidavit of J. h. Countryman in Behalf of Defendant. 

Filed July 19, 1915. 


State of Pennsylvania, 

City and County of Philadelphia } ss: 


before me, the undersigned, a notary public in and for the county 
und state aforesaid personally appeared J. E. Countryman who being 
by me first duly sworn on oath says: 

That he has read the two affidavits of James O’Donnell filed herein 
and in reply states as follows: 

That he denies that he is or at any time has been an agent of the 
Beech-Nut Packing Company, the defendant corporation herein or 
that the said corporation so far as this affiant is informed transacts 
business of any kind in the District of Columbia or through agents 
or otherwise sells in the District of Columbia chewing gum or any 
other products manufactured by it. Affiant further denies that he 
makes any sales in the District of Columbia directly for the said 
Beech-Nut Packing Co., but states that in any sales he makes lie is 
acting for himself and not for the defendant/ 

Affiant further states that lie was employed by one A C Unger 
division manager of the sales agenev maintained* by the de- 
D fendant corporation in the City of Philadelphia, State of 
1 ennsylvania, and that he is compensated for his services by 
monthly salary of — dollars which is paid to him semi-monthly by 
the check of the defendant corporation. lie is also allowed an expense 
account which is paid to him weekly upon the basis of his weekly 
reports rrom time to time affiant purchases from the defendant 
corporation small quantities of chewing gum at the rates charged 
to retail dealers who purchase such gum; and thereafter affiant from 
time to time resells such gum for cash to various dealers at 
exactly the same price at which the same is sold to him by the de¬ 
fendant corporation. 


Affiant further states that the sales made by him and the orders 
secured by him from retailers which he turns over to the jobbers to 
fill are so small that the return to the defendant corporation upon 
those would not justify the payment of his salary or even a small 
portion thereof, and that the real benefit to the defendant corpora¬ 
tion from affiant s services is to be found almost entirelv in the fact 
that affiant is interesting new dealers in handling its gum which up 
to that time they had not dealt in. Affiant is not expected to make 
large sales, but is expected to report new dealers as becoming in¬ 
terested in defendant’s gum and adding it to their stock in trade. 

Affiant at the beginning of his employment by the said A. C. 
Unger was instructed not to solicit any orders from the wholesalers 
or jobbers of the defendant corporation in the District of Columbia 
but to use his efforts to interest retail dealers in handling the gum 

4—2914a 
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and mints made by the defendant. Affiant makes no sales 
46 whatever and has made none in the District of Columbia for 
the defendant corporation. 

When a retail dealer is willing to purchase the gum or mints of 
the defendant corporation, if such dealer suggests that he would like 
to purchase through a particular jobber affiant either hands or mails 
such order to that jobber who then fills the same out of his own stock 
and not in behalf of the defendant corporation; but if such retail 
dealer has no particular jobber through whom he wishes to purchase, 
afliant then sells to him directly from his, affiant's, own personal 
stock of gum or mints and tor cash. Such sales are never made by 
affiant for the defendant corporation or from its stock of gum or 
mints but only from the stock which atliant purchases for himself 
from time to time as hereinbefore stated. Atliant has never solicited 
orders from any wholesaler or jobber of the defendant corporation 
in the District of Columbia. On a few occasions some wholesaler or 
jobber has stated to atliant that he desired a certain further supply 
of gum or mints, in which case atliant has simply written to the said 
A. C. Unger advising him of that fact. 

.Atliant states that he first went to the City of Washington, District 
of Columbia for the purpose of interesting retailers in the products 

of the defendant corporation on the — day of-, 191- but that 

he has never at any time made any contracts for any amount what¬ 
ever in liehalf of the defendant corporation, and that be has and has 
bad no authority so to do, nor has he sold direct to any person or cor¬ 
poration any products of said defendant corporation in its be- 
49 half o/ for its benefit, except indirectly, his only sales being 
those of the products of the defendant purchased by him as 
aforesaid and re-sold by him, and that in making such safes afliant 
does not act for the defendant corporation. Affiant further states 
that so far as lie is informed the defendant corporation does not trans¬ 
act business of any kind in the District of Columbia by making sales 
or contracts there or in any other manner whatever, nor has the said 
defendant any agents in said District of Columbia, nor any customers 
except the wholesalers or jobbers who send their orders to the Phila¬ 
delphia agency conducted by the said A. C. Unger, as this affiant is 
informed and believes. Affiant denies that he has ever transmitted 
to the defendant corporation any order from a retail store for the 
purchase of the products of the defendant, and states the fact to be 
that all the retail orders obtained by him have been delivered or 
transmitted to wholesalers or jobbers of the defendant in the District 
of Columbia, or else have been filled by affiant through a cash sale 
of products which he had previously purchased from the defendant. 

Affiant further states that he has never at any time made any 
sale of any of the defendant’s products to or accepted any order in 
behalf of the defendant from either the Washington Tobacco Co 
the AVashmgton News Co., J. C. Dyer & Company, D. Lough ran’ 
George T. Mueller or Sell rot Brothers, referred to in the second affi¬ 
davit of the plaintiff 0 Donnell. In a few cases where a wholesaler 
or jobber has stated to affiant that he required a further supply of 
gum or mints affiant has simply written to the said A. C. Unger, 
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divisional sales manager for the Philadelphia agency advising him 
of that fact, but in no case making a sale to such wholesaler 

50 or jobber, or even accepting the order or giving any assur¬ 
ance as to its acceptance. 

Affiant further states that he is not now and never has been an 
agent of the defendant corporation, that lie is not an employe thereof 
only a^ hereinbefore stated, and that he lias not and never has had 
any duties or powers in connection with such employment other 
than those hereinbefore set forth. 

Affiant further states that he has heard read the affidavit of James 
O Donnell, the plaintiff herein, and particularly that portion thereof 
relating to an alleged sale by affiant to the said O’Donnell of two 
cases of Beech-Nut Chewing Gum on the 19th day of November, 
1914, to be delivered on tlie 1st day of December, 1914, and in 
reply thereto affiant states that lie was employed by the said A. C. 
I nger on or about the 1st of November. 1914, and spent the first two 
weeks of his employment in the City of Philadelphia, State of Penn¬ 
sylvania. r I hat he then came to the City of Washington, and had 
been there for four or five days when on the 19th day of November, 
1914, lie saw the said 0 Donnell: that affiant took the order of the 
said O Donnell for a certain number of cases of Beech-Nut chewing 
gum, which numlier, however, affiant believes to have been five in¬ 
stead of two, but affiant did so because of the fact that he was not 
then aware of the scope of his authority, and lie supposed lie had a 
right to take orders for such a shipment to O'Donnell upon the basis 
of the usual price to jobbers. That affiant shortly thereafter looked 
over the file of instructions which had been furnished him and dis¬ 
covered that he had no right to solicit or secure orders from 

51 any jobber and that he had accordingly acted without any au¬ 
thority in receiving the said order from the said O’Donnell. 

M hereupon affiant destroyed the order in question. It was not until 
after the commencement of this suit that affiant for the first time 
disclosed the fact to Mr. Unger or to any officer of the company. 

Affiant has also heard read the affidavit of Charles II. Utermehle 
filed in behalf of the plaintiff; in regard to the conversation therein 
alleged to have taken place between affiant and the said Janies O’Don¬ 
nell, affiant denies that he stated that he would not offer any Beech- 
Nut Chewing Gum to James O’Donnell because the said James 
O'Donnell cut the rates, or that he would not sell to the Washington 
Wholesale Drug Exchange for the reason that they would sell to the 
said O'Donnell, or that he was instructed not to sell the said O’Don¬ 
nell any of the said gum. Affiant states that the conversation re¬ 
ferred to occurred on the 2d day of April, 1915, which was Good 
Friday, said day being for the purposes of affiant’s employment a 
holiday; that affiant had gone to the place of business of the Wash¬ 
ington Tobacco Co. for the purpose of having a check of the said 
A. C. Unger cashed which had been given to affiant as a purely per¬ 
sonal transaction and in no way connected with the business of the 
defendant corporation; that affiant on that occasion as well as on 
the occasion of the previous conversation with the said O’Donnell on 
November 19, 1914, offered to sell to the said O’Donnell a box or two 
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of defendant’s gum for cash, but the said O’Donnell declined to buy 
in that way and requested affiant to take his order for a larger 
quantity at the price at which the gum was regularly sold to 
52 jobbers. Affiant’s only refusal to sell to O’Donnell on the 
occasion of the conversation of April 2d, 1915, was as a job¬ 
ber and at jobbers’ prices, but affiant did not refuse to sell to O’Don¬ 
nell as a retailer, but on the contrary offered to do so. 

Affiant further states that he has heard read the affidavit of Wy¬ 
man H. Bradbury and particularly the portion thereof which alleges 
that the said Bradbury as manager of the Washington Wholesale 
Drug Exchange about six months ago received a number of orders 
for Beech-Nut Chewing Gum from affiant. Affiant admits that he 
delivered to the said Bradbury a number of orders for the said gum 
but states the further facts in connection therewith to he that affiant 
had obtained these orders from various retail dealers in the District 
of Columbia, and that in accordance with his instructions lie in¬ 
tended to deliver the same to some wholesaler or johl>er in the Dis¬ 
trict of Columbia to fill, and that he was then under the impression 
that the said Washington Wholesale Drug Exchange was such a 
wholesaler or jobber dealing in the defendant’s gum, or he would not 
have delivered these orders to the said Exchange. 

J. E. COUNTRYMAN. 


Sworn to before me this 13th day of July, 1915. 

[seal.] ‘HENRY A. TUMELTY. 

Notary Public, Philo., Pa. 

Commission expires Jan. 21st, 1917. 


53 Motion to Strike Out Counter Affidavits of Defendant. 

Filed July 20, 1915. 

******* 

Now t comes the plaintiff and moves the court to strike out the 
counter affidavits of defendant on the ground that if the subject 
matter therein is to be used plaintiff must be given the right to cross- 
examine the witnesses, and on the further ground that the counter 
affidavits are not admissible because the plaintiff is entitled to have 
the question of process settled bv due process of law, and on the fur¬ 
ther ground that said defendant has no right to contradict affidavits 
of plaintiff or raise any issue thereon, because plaintiff has not been 
given the right to cross-examine affidavits produced bv the defend¬ 
ant. 

Plaintiff further moves the court to set the issue for trial raised by 
the affidavits of defendant originally filed, and the counter affidavits 
of plaintiff and have oral testimony taken before the court on the 
issue raised by said affidavits. 

DANIEL W. BAKER, 

WM. E. LEAFTY, 

Attorneys for Plaintiff. 
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54 Supreme Court of the District of Columbia. 

Saturday, October 23rd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

This cause coming on to be heard upon the motion of plaintiff to 
strike out the counter affidavits of defendant filed herein, and to set 
for trial the issue raised by the affidavits of defendant originallv filed 
and the counter-affidavits of plaintiff, and to have oral testimony 
taken before the court on the issue raised by said affidavits, and the 
same having been duly argued by counsel for the respective parties, 
counsel for defendant having appeared specially for the motion, it 
is ordered that said motion be, and the same hereby is overruled, to 
which an exception was duly taken and allowed bv the court and is 
noted on the minutes thereof. 

And, thereupon, the cause coming on to be further heard upon 
the motion of defendant to quash the return of the service of process 
herein, and the affidavits and reply and counter affidavits filed herein, 
counsel for defendant having appeared specially for said motion, 
and the same having been argued by counsel for the respective 
parties, and submitted, and by the court duly considered, it is, by 
the court, ordered that the said motion to quash and vacate the return 
of service of process herein be, and the same hereby is, granted; and 
that the said return of said service of process be, and the same hereby 
is quashed, vacated, and set aside; to which ruling of the 

55 court counsel for plaintiff excepts, which said exception was 
duly allowed by the Court and noted on the minutes thereof. 


Motion. 

Filed November 4, 1915. 

******* 

Now comes the plaintiff and without waiving his objection and 
exception to the ruling of the Court or his right to have witnesses 
produced to sustain the contentions contained in the affidavits on 
file in this case, and still maintaining that said process heretofore 
issued in said case is proper and still excepting to the ruling of the 
Court, and being ready and willing to prove upon proper issue 
joined that the said defendant corporation is doing business in the 
District of Columbia, requests the Court to order process to issue out 
of this Court by the Clerk thereof the same to be served upon the de¬ 
fendant company at Canajoharie, New York; said defendant com¬ 
pany being a corporation incorporated under the laws of the State 
of New York, and having a manufacturing establishment and gen* 
eral offices in the said Canajoharie, New York, as provided by Sec¬ 
tion Twelve of the Act of Congress, approved October 15th, 1914, 
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entitled An Act To supplement existing laws against unlawful re¬ 
straints and monopolies, and for other purposes. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 


ob A. A. Iloehling, Esq., Att y for Defendant: 

Please take notice that on Saturday, November 6th, 1915 or as 
soon thereafter as counsel can he heard, in Circuit Court No. 2 Justice 
Stall<>rd. sitting, I shall call the court’s attention to the above motion 
and ask the court that process he ordered to issue thereon. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Thursday, November 18th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
^dariord. Justice presiding. 

******* 

( oine now the parties hereto by their respective attorneys of record 
whereupon the motion of plaintiff tiled herein by his said attorneys 
ot record, November 4th, 1915, that the Court order process to issue 
out of this Court by the Clerk thereof the same to la? served upon 
the defendant company at Canajoharie, New York; being considered 
i is ordered that said motion be and the same is hereby overruled 

l pon the request of defendants attorneys, an exception is hereby 
noted to the foregoing order. 

Thereupon attorneys of record for said plaintiff file herein 
objections to the quashing heretofore of the return of service 

ot process, and an election by said plaintiff to stand upon the 
record as it now stands. x 

\\ hereupon the Court having heretofore quashed the service of 
process issued herein it is ordered that this cause l>e, and the same 
is hereby dismissed for want of jurisdiction over the defendant; at 
the costs of plaintiff. ’ 

The plaintiff thereupon, by his attorney of record Mr D W 
Haker now m open court, notes an appeal to the Court of Appeals! 
and the penalty of a bond for costs is herebv fixed in the sum of 
One Hundred Dollars. 


Memoranda. 

December 4, 1915.—Appeal bond approved and filed. 
December 20, 1915.—Bill of Exceptions submitted. 
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58 Supreme Court of the District of Columbia. 

Wednesday, December 22d, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions heretofore 
submitted, as of the time of the noting thereof at the trial, now 
hereby orders the same of record, nunc pro tunc. 


Assignment of Errors. 

Filed December 29, 1915. 

******* 

1st. The court erred in assuming jurisdiction to try on affidavits 
over objection of plaintiff, the case on the issues raised by the affi¬ 
davits. 

2nd. The court erred in hearing the case over the objection of 
plaintiff on the affidavits and 'erred in not permitting the plaintiff 
to have summoned witnesses or requiring defendant to produce its 
witnesses in order that they might be cross-examined by the plaintiff. 

3rd. The court erred in not treating the affidavits as raising a ques¬ 
tion to be tried as though raised by a plea in abatement and on such 
plea an issue of fact could have been raised which issue would have 
entitled plaintiff to a trial by jury. 

4th. The court erred in hearing the motion to quash over 
59 the objections raised by the plaintiff. 

5th. The court erred in granting said motion to quash 
service of process. 

6th. The court erred in not ruling that on the affidavits as pre¬ 
sented the motion to quash should have been overruled. 

7th. The court erred in refusing to grant the motion of the plain¬ 
tiff to issue process under section 12 of the act approved October 
15th, 1914, to be served on the defendant at its residence, Cana- 
joharie, in the State of New York. 

8th. The court erred in not retaining jurisdiction of the cause and 
permitting the plaintiff to serve process on the defendant at Cana- 
joharie, in the State of New York. 

DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 
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Designation of Record. 


Filed December 29, 1915. 

* * * ♦ 


April 10, 1915. 
22 , 

Mav 5, 

n, 

29, 

June 25, 

July 13, 
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Declaration. 

Summons and return thereon. 

Special appearance for defendant. 

Motion to quash and affidavits. 

Joinder of issue on motion to quash. 

Notice ol plaintiff standing on demand for oral 
testimony and aflidavits (5). 

Affidavit of Wyman 11. Bradbury. 


July 19, 1915. Aflidavits (4) on behalf of defendant. 

20, Motion to strike out counter affidavits of defend¬ 

ant. 


Oct. 23, 

Nov. 4, 
18, 


Dec. 



Dec. 


> 


Order of court refusing to strike out counter affi¬ 
davits and quashing service of process. 

Motion for issuance of additional process. 

Motion for issuance of process overruled, excep¬ 
tion and election to stand on record. Suit dis¬ 
missed and appeal in open court. 

Memorandum of appeal bond. 

Memorandum of Bill of exceptions submitted. 

Memorandum of Bill of exceptions signed. Bill 
of exceptions (2 copies). 

Assignment of errors. This designation. 


DANIEL W. BAKER, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. ^ oung, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
60, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57923 at Law, wherein 
James O Donnell is Plaintiff and Beechnut Packing Company a 

as the same remains upon the files and’of 

record m said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of January, 1916. ’ 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 




BEECHNUT PACKING COMPANY, A CORPORATION. 


33 


62 In the Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 
vs. 

Beechnut Packing Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for hearing on the sev¬ 
eral motions therein, including a motion to strike out counter affi¬ 
davits and to set for trial the issues raised by the defendant, orig¬ 
inally filed to the counter affidavits of the plamtiff and to take oral 
testimony before the court on the issues raised by the affidavits and 
also on the motion to quash the return of the sendee of process 
herein to be heard on the affidavits filed. Before a hearing of the 
questions of fact raised by the affidavits on the motion to quash the 
sendee of process, plaintiff objected in open court to such hearing on 
the ground that the issue raised by the affidavits is an issue of fact 
and cannot be heard on the affidavits against objection of either 
party, the objecting party having a right to have witnesses produced 
so that they may examine and cross-examine them before the court, 
and on the further ground that the proper way to test the question 
of jurisdiction of the person is by a plea in abatement, on which an 
issue of fact may be raised, or by considering the issue as though it 
were raised by plea in abatement. But the court overruled said 
objection and against the said objection proceeded to hear the ques¬ 
tion raised by the said motion to quash the service of process 

63 on affidavits, to which ruling of the court counsel for the 
plaintiff excepted, which said exception was duly allowed by 

the court and noted on the minutes thereof, and thereupon the court 
proceded over the objection of the plaintiff to hear said motion to 
quash the return on affidavits, and after hearing the same the court 
granted the said motion to quash the return of the service and the 
said plaintiff then and there excepted, which said exception was duly 
allowed by the court and noted on the minutes thereof. That there¬ 
after plaintiff filed a motion in court asking the court to issue process 
under Section 12 of the Act of Congress approved October 15th, 
1914, a copy of which said motion is of record and made part of this 
bill of exceptions and is set out herein as follows : 

“Now comes the plaintiff and without waiving his objection and 
exception to the ruling of the court or his right to have witnesses 
produced to sustain the contentions contained in the affidavits on file 
in this case, and still maintaining that said process heretofore issued 
in said case is proper and still excepting to the ruling of the court, 
and being ready and willing to prove upon proper issue joined that 
the said defendant corporation is doing business in the District of 
Columbia, requests the court to order process to be issued out of this 
court by the clerk thereof, the same to be served upon the defendant 
5—2914a 




:’>4 JAMES o’ DONNELL VS. BEECHNUT PACKING CO., A CORP’n. 

company at Canajoharie, N. ^., said defendant company being a 
corporation incorporated under the laws of the state of New York, 
and having a manufacturing establishment and general offices in the 
said Canajoharie, N. \., as provided by Section twelve of the Act of 
Congress, appro\ed October loth, 1914, entitled an Act to supple¬ 
ment existing laws against unlawful restraints and monopolies and 
for other purposes.” 

But the Court overruled the motion for process and plaintiff duly 
excepted, which said exception was entered on the minutes of the 
court. 1 hereupon the plaintiff tiled the following which appears-of 
record : 

’The court having quashed the service of process in this cause as 
will appear from the record, and having refused to order process 
issued to be served upon the defendant company in said place of 
w hich it is an inhabitant and which is its place of business, plaintiff 
objects and excepts to such ruling of the court, and plaintiff without 
waiving any exception or objection taken by him, states to the court 
that there is no further process that can be issued and served upon 
the defendant and elects to stand upon the record as it now ap¬ 
pears.” r 

H4 Thereupon the court by its rulings having held that it 
... ^ l 10 jurisdiction of the person of said defendant, and 
plaintiff ha\ ing stated that he desired to stand on said record and 
stated to the court that there is no other process that can be issued 
and served upon the defendant, the court dismissed said cause giv- 
iufj judgment tor costs against said plaintiff; and all said exceptions 
herein taken are bv this Court this 22d day of December 1915 

signed and scaled as the Kill of exceptions in this cause nunc pro 
tunc. ’ ^ 

Ky the Court: 

WENDELL P. STAFFORD, Justice. 

[Endorsed: J At Law. No. 57923. James O’Donnell. Plaintiff 
vs. Beechnut Packing Co. Kill of Exceptions. Dec. 20, T5. Dupli¬ 
cate. Daniel W. Kaker, Attorney and Counsellor at Law, 410 Fifth 
Street N. W. Washington, I). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
-914. James O Donnell, appellant, vs. Beechnut Packing Company 
a .corporation. Court of Appeals, District of Columbia. Filed Jan! 
1/, 1916. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia. 

JANUARY TERM, 1916. 

No. 2914. 


JAMES O’DONNELL, APPELLANT, 

vs. 

BEECHNUT PACKING COMPANY, A CORPORATION. 


FILED MARCH 24, 1916. 


In the Court of Appeals of the District of Columbia. 

No. 2914. 

James O’Donnell, Plaintiff, 
vs. 

Beechnut Packing Company, a Corporation, Appellee. 

Stipulation. 

It appearing that the affidavits of James O’Donnell, Lewis D. 
Kelley, Grace Watson, Charles H. Utermehle, and the additional 
affidavit of James O’Donnell, filed June 25, 1915, were ordered to 
be made part of the record in the Designation of Record in this 
case, but that through oversight the same were not placed therein, 
it is by the attorneys for the respective parties, appellant and ap¬ 
pellee, agreed that the said affidavits attached to thi3 stipulation are 
the affidavits that should have been contained in the record and 
the same shall be printed and considered a part of the record, the 
same as if they had been placed therein in their proper place, after 
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“Notice that plaintiff stands by his demand for oral testimony” ap¬ 
pearing on page sixteen of the printed record. 


DANIEL W. BAKER, 

Attorney for Appellant. 
HOEHLING, PEELLE & OGILBY, 
Attorneys for Appellee, Appearing Specially and 

Only as Indicated in the Record Herein. 

3/24/16. 


Affidavit of James O'Donnell. 
Filed June 25, 1915. 


In the Supreme Court of the District of Columbia. 
At Law. No. 57923. 


James O’Donnell, Plaintiff, 
vs. 

Beech-Nut Packing Company, a Corporation, Defendant. 
District of Columbia, ss : 

James O'Donnell, being first duly sworn, deposes and says that 
he is the plaintiff in the above entitled cause, and that the Beech-Nut 
Packing Company is the defendant ; that he has read the affidavits 
filed by the Beech-Nut Packing Company, and in answer thereto 
says that said company is a foreign corporation with its places of 
manufacture in the State of New York; that said corporation does 
an interstate commerce business throughout the greater part of the 
United States; that it sells through agents in the District of Co¬ 
lumbia, Beech-Nut Chewing Gum and other products manufactured 
by them. 

Affiant further says that at the time personal service was made 
on II. C. Julian, agent of said corporation, there was with said 
Julian, one J. E. Countryman, another agent of said corporation; 
that the said Countryman on the 19th day of November, 1914, at 
the store of the affiant sold affiant two (2) cases of Beech-Nut Chew¬ 
ing Gum to be delivered on the first day of December, 1914, and 
shipped by the Old Dominion Line to affiant in Washington; that 
said order taken by said affiant contained a statement therein that 
said order was guaranteed and that said order was signed by J. E. 
Countryman, for said corporation, and by your affiant James 
O’Donnell, as buyer. 

Affiant further says that at the time of the sendee of process in 
this cause, said J. E. Countryman refused to sell to affiant because 
affiant was cutting prices. 

Affiant further says that he is advised and upon information and 
belief he says that the said J. E. Countryman and H. C. Julian, are 
both agents of the defendant; the Beech-Nut Packing Company; 
that they both do business in the said city of Washington, District 




3 


of Columbia; that they sell direct for the Beech-Nut Packing Com¬ 
pany and are paid by them and that they in no sense carry on busi¬ 
ness personally; that they are agents and employees of the said 
company, and that the said H. C. Julian spends a great part of 
each month in the said city of Washington, District of Columbia, 
in the interest of and acting as agent for the defendant, the Beech¬ 
nut Packing Company; that he makes large contracts for the Beech- 
Nut Packing Company and that he sells direct to certain persons 
Beech-Nut Chewing Gum for said Company; that in these sales ho 
does not act for himself but for the defendant corporation, and 
affiant says that if testimony is taken in this cause he expects to 
prove by all the affiants whose affidavits accompanied the motion to 
quash that the said defendant does transact business in said District 
of Columbia by selling large quantities of goods in said District and 
that said defendant has agents in said District of Columbia and a 
great number of customers, some wholesale and others retail and 
that it has contracts direct with them as to the selling prices of 
goods. 

Affiant further says that upon information and belief that the 
reason why certain orders are placed through wholesale dealers and 
jobbers in the District of Columbia is for the purpose of preventing 
the price from being cut by the retail buyers of the goods, and that 
he is informed that the wholesale dealers order through the agents 
mentioned aforesaid a great quantity of Beech-Nut Chewing Gum; 
that the said Chewing Gum is shipped upon said orders to said whole¬ 
sale dealers and that said company transacts business not only with 
the wholesale dealers but with retail stores by orders obtained by 
H. C. Julian and J. E. Countryman. 

Affiant further says that he is advised that H. C. Julian and 
J. E. Countryman are agents of the said defendant upon whom 
service of process could be made and that service of process having 
— made upon H. C. Julian, agent of said company in the District 
of Columbia, that he has a right to maintain his suit in the District 
of Columbia. 

Affiant further says that he is advised by counsel that his right of 
action against said defendant is in not merely refusing to sell to him 
because he will cut the prices, but in the injury which results to 
him from not selling to him, and affiant says that the agents of the 
defendant have refused to sell to him in the District of Columbia, 
because he will cut the prices on the said Beech-Nut Chewing Gum, 
and also that the injury done to him by reason of the non-selling 
to him and the selling to other persons in the District of Columbia 
give a right of action to affiant which accrues in the District of 
Columbia, and that his right of action is for selling in the District 
of Columbia to persons in the District of Columbia at a certain 
fixed price, and refusing to sell to affiant in the District of Columbia 
at the same fixed price because affiant will not agree to retail said 
goods at a certain fixed price. 

Affiant therefore says that he is advised by counsel that his right 
of action has accrued against the defendant in the District of Co¬ 
lumbia and that said defendant has an agent in the District of 







Columbia and that said defendant transacts business in the District 

of Columbia and that therefore affiant has a right to sue in the 
in ft net of Columbia. 

JAMES O’DONNELL. 

Subscribed and sworn to before me this 22nd day of June 1915 

MARTIN J. McNAMARA, 

Notary Public, D. C. 

Affidavit of Lewis D. Kelly. 

Filed June 25, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 
vs. 

Beech-Nut Packing Company, a Corporation, Defendant. 
District op Columbia, ss : 

■ ^ wis D , Kel, y> being first duly sworn deposes and says that he is 
m the employ of the Washington Tobacco Company, a Corporation 
carrying on the wholesale tobacco business in the District of Co- 

\u n' ? lso dealers in Chewing Gum and Matches; that the 
»aid \\ ashington Tobacco Co. purchases large quantities of chewing 
gum from the Beech-Nut Packing Company either through orders 
gmm by letter to the Beech-Nut Packing Company, or to agenS 
of the said company when they call upon the Washington Tobacco 

*1'r affian l f T ur l! ie r savs that lle is acquainted with the 
n K v',' a r ? i !" d J ~ E - Countryman; that they represent the 
said Beech Nut Packing Company in the District of Columbia, that 
they come to the District of Columbia eery often, sometimes remain- 
lng as long as two to four weeks; that they are not agents nor have 
t e\ e\er been in the employ of the Washington Tobacco Company 
although they do turn in some orders that they receive from re¬ 
tailers to be filled by the Washington Tobacco Company because 
the said W ashington Tobacco Company is a wholesale dealer in 
chewing gum; that affiant further says that his company orders 
goods two or three times a month from the said Beech-Nut Packing 
Company ,n two (2) case lots and that same are shipped by the 
Beech-Nut Packing Company to the Washington Tobacco Company 
in the District of Columbia; that said Washington Tobacco Com¬ 
pany pay for the said chewing gum direct to the Beech-Nut Pack¬ 
ing Company at Canajoharie, N. Y., and affiant further savs that 
they purchase from four to six cases per month from the said'Beech- 
Nut Packing Company, and that said orders are sent either to the 
mam office at Canajoharie, N. Y., or given to agents of said com¬ 
pany when they are in District of Columbia. 
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N with the Beech- 

not sell to wholesalers'and retailers nianuf “? turers > they will 

reason when agents of the said Beech-Nut Packing &nd f ° r th , at 
orders from retailprs * j 1Nut * ac King Company take 

but the agents of the said BeechNut^ 1 ^ wholesalers to fill, 

sense or in any wav connect with °T P ™ y are in ™ 

pany, or acting for or in behalf as employ^^ 8 * 011 Tobacco Com ' 

LEWIS D. KELLY. 

Suited nd to hefore nethm &J June 

J martin j. McNamara, 

Notary Public, D. C. 

Affidavit of Grace Watson. 

Riled June 25, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 

VS 

Beech-Nut Packing Company, a Corporation, Defendant. 
District of Columbia, ss ' 

™ihee2£™ot ^he^tintifn ToT deP r° SeS and "» that ^ 

cashier she was acquainted with H. C Juhan'and”^’ E^p 85 S . Uch 

knows « d !l ” 

them, because she cashes hei cl eck fnd tu 

made by the Beech-Nut Packing Company ^ CheCks are 

GRACE WATSON. 

SU fs£f a " d 8W ° rn *° bef0 ^?2j£“ 22nd dft y of J «ne, 1915. 

LSEAL J martin j. McNamara, 

Notary Public, D. C. 




6 


Affidavit of Charles II. Utermehle. 

Filed June 25, 1915. 

In the Supreme Court of the District of Columbia. 
No. 57923. At Law. 


James O’Donnell, Plaintiff, 
vs. 

Beech-Nut Packing Company, a Corporation, Defendant. 


District of Columbia, ss: 


Charles II. Utermehle being first duly sworn deposes and says 
that he is employed with the Washington Tobacco Company; that 
the said Washington Tobacco Company purchases a great deal of 
Chewing Gum from the Beech-Nut Packing Company; that he is 
acquainted with the John E. Countryman and knows that the said 
Countryman is an agent of the Beech-Nut Packing Company, that 
he not only takes orders for the Beech-Nut Packing Company but 
that he sells Chewing Gum for them in the said District of Co¬ 
lumbia; that the said affiant was present at a conversation had be¬ 
tween said John E. Countryman and James O’Donnell and that 
during said conversation John E. Countryman said he sold Beech- 
Nut Chewing Gum to nearly everybody in the District of Columbia, 
but that he would not offer anv' to James O’Donnell, because the 
said James O’Donnell cut. the rates; that he further stated that 
he would not sell the Washington Wholesale Drug Exchange an\ 
Chewing Gun for the reason that they would sell to James O'Donnell 
and that he was instructed not to sell James O’Donnell any of 


their Gum. 


CHARLES H. UTERMEHLE. 


Subscribed and sworn to before me this 22nd day of June 1915. 

[seal ] martin j. McNamara 

Notary Public, D. C. 


Additional Affidavit of James O’Donnell. 

Filed June 25, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57923. 

James O’Donnell, Plaintiff, 
vs. 

Beech-Nut Packing Company, a Corporation, Defendant, 
District of Columbia, ss: 

James O’Donnell, being duly sworn deposes and says that he is 
advised that the Beech-Nut Packing Company carry on business 




in the District of Columbia with not only the Washington T l 

£ i& s&v&si vft 7 ft 

ea £^,sl,£l^E| 

manufacturers transact business with jobbers and whSSfedX? 

JAMES O’DONNELL 

and S "’° rn to before me this 22nd day of June 1915 

[SEAi - ] martin j. McNamara 

Notary Public, D. G. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

fervrW 

H Ute„n,hl« and Addition,] AIBd»vit of J, m „ Oli'S 
and of record in the cause entitled James O’Donnell vs Beech-Nm 
Packing Company; the said affidavits having been inadvertently 
omitted from the transcript of record heretofore transmitted to the 
Court of Appeals of the District of Columbia Ule 

In testimony whereof, I hereunto subscribe my name and affix 

° f Washington ’ “ said && 
[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

nut Packfn e ? Co N L 29 A^-i dam f °’ Do , nnell > appellant, vs. Beech- 
ut racking Co., Ac. Addition to record per stipulation of counsel 

W. U Hodges, P aik DlStnCt ° f Columbia ’ Fi>ed Mar. 24, 1916. Henry 





